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people peaceably to assemble, and to petition the Government
for a redress of grievances.
Lw.n = 5w mwaTan)

WO MO P71V I NT YW A197 WP PN PRI XY 0NANRT
MINNIT WEIT IR M2 WHIT AR axnng (P17) W ;70w avpi
MWpa woA12 I 219W °2772 A0KRNAY D'WIR W NIt 7272 W

N9MY PPN o abwnn®

TPMVOAD L,AIWE DONRINT AIIURIT DY 7201 WK N11900
7AW NAWIDT IR 72,0727 NIROR DRI PR 1IR°N2
RO MINNYM 712077 wowD avd Nomna ,IMARA ptne
2" AN NWRAT NP W PRI IR AWy 703 RN
DT 9w Qrpa wow ArTATNT YW 11003 17 WK

wOIN? MOM»NAN YW ANPWRI2 .70 70 1% XY 1277,
SW ATMART NNPINT AYUARPR TWNsN LNpINT amna Meean
IR D10°2% TIPYA NYANY Cnd ,PIPAY LYRD AT woIn
SNTTLIRT IR DTN 0NN 200

NAR IR 7137 72 WK (1644) 100 W Areopagitica™
M7 TPRNT M0 WO BV FIMTY MWK NM0RTNaT 1
TRWITT NRap NI 0D Bw INI20wna L Tvha 79I bynd
M2 ,238 .M22I3PRT NPT MMNINT T2 0°0I0 TWR 0°2N oNIRD
=2 191 Essay Concerning Toleration (1667)72 ,°I0R ,212 V'3
NPV 2T DR N 3990 ’Y , Letters Concerning Toleration
,JIMR N1P0IVOLIND N2 NINT 2127 IR 2°9INPY MW won DY
"QInN% PINR” 0OMXND 9K DR IR Y

P LAWYTYAWT ORDT 770R2 ,0120 20w Twnd ,apn 2on
9732 ,7P7RR NDXAT PLAIRD 1AM MW7 WHINT 2720 231
awn P MY 77097 ,aman o1 optYa LIDanaw oM
X7 %27 W X779y ,a1 Wwpaa ,(heresy and blasphemy)
WA DT 9Y Maneah oonTRe 2vna

Second Treatise on Civil=7 DR 1% 2N 169072 ,7an
0°7121 M CWIR HW an»vI1a 7anana 17 021 ,Government
PMIAPYR ,IWR XY ,ANI9A02 VT2 WANWT? M CTRD X
WXARD X VTR DY NPT MR IV 19V ,1OR WA

BNV RN

L2713 401 /9179 ,P°211°20 120K 9179 ,0I0I IR ROW P1TR
,2°21 T1ARY DTV NWRNM MNNYT pnh 1o WA
.27V 100,791 oYow

STPT3 172°077 100 DR 712° wan CIR a7 D2ym °1a7 *19b
19 ¥927797 720 IR 12 DARY L, INTIN YD 798I 21w N
A2 DOWMA WY TIRA 727 72°M TIND 727 797

77197 , 037 7772 TN ORIINYI NI TRNT W NI
12 2°27 1KY — 2P AR WANT NI LI ,2220) Ta0n ,0R
712521 7297 1N27PI2 RIT AT DW INYID NEPRY 520 19D
.72°0%7 1002 2PWMA 1R WK 277

DR P72 RWIR MY ,00wan amb o% tava Xy TR
SNPIT 93 HY AWIRA IR ;112 TINW DRIW MIRARY DY WA
7 N730na 2% on ,1o0ab

skskesk

TI0° MIT RIT W07 WOINT 9D KT W PO KW RXWAT NTIRI
NI3072 77w WA PW PO NV aApa NYIon MW nhya
1P NMVAT? TI0° RIN LT AR K17 L7313 N°N720 IR DT
Q2777 AR IR WIWNA? MPIPYT MR 7I0°7 111017 M1 W
MIPA 192 RO7 0020 WO DY TINTT 10020 WO AN X
ST arRo

1°¥7 MWAANT M9PN DY MDUET YN MIAVR 1T TP
ON137 °9% AR NPIWRIT IN2237 ,02172 12 WK MW7 won
SW NS N9°An3 1N7937° NPNIW NIEIWIDY 12 2%nIng Yw
,N2I0NY NAXREA NIWID 12°Y IRWI INYWR WK ,NI277MEOR
A1R%% Y ,ANnnNenm PNIT2IN NOXnNY 1RO

YIDIT ,ATIEW N2 HW »TATARIRNT NRNA ,167072 T
WAY RWD QIR 90 NOWoI A1TR2” 1°O7 WK INOPWR 0190
7aunn RIT WK DR LY I8

nPIT? MWRIT NPONT Yap 19n NRD 0yM TAaw RnD
=3 17917 N*I27°MEIR

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the
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The liberty of the press is the birth-right of a Briton, and is
justly esteemed the firmest bulwark of the liberties of this
country. It has been the terror of all bad ministers; for their
dark and dangerous designs, or their weakness, inability, and
duplicity, have thus been detected and shewn to the public,
generally in too strong and just colours for them long to bear
up against the odium of mankind... A wicked and corrupt
administration must naturally dread this appeal to the world;
and will be for keeping all the means of information equally
from the prince, parliament and people.
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(Wilkes was) a shrewd propagandist, he built a large following
in England and the colonies.
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The liberty of exposing and opposing a bad administration by
the pen is among the necessary privileges of a free people, and
is perhaps the greatest benefit that can be derived from the
liberty of the press.
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To say simply that this tradition of opposition thought was
quickly transmitted to America and widely appreciated there
is to understate the fact. Opposition thought, in the form it
acquired at the turn of the seventeenth century and in the early
eighteenth century, was devoured by the colonists. From the
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Whoever would overthrow the Liberty of a Nation must begin
by subduing the Freeness of Speech; a Thing terrible to publick
Traytors.

That Men ought to speak well of their Governours, is true, while
their Governours deserve to be well spoken of, but to do publick
Mischief without Hearing of it is only the Prerogative and Felicity
of Tyranny....
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Freedom of Speech is the great bulwark (1 nmn) of Liberty;
they prosper and Die together... Freedom of Speech therefore
being of such infinite importance to the Preservation of
Liberty; every one who loves Liberty ought to encourage
Freedom of Speech.
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earliest years of the century it nourished their political thought
and sensibilities. There seems never to have been a time
after the Hanoverian succession when these writings were
not central to American political expression or absent from
polemical politics (p. 43).
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The common law crime of seditious libel forbade malicious
criticism of the government. It embraced defamation or
ridicule of public officials, laws, or policies — anything that
tended to lower the government in the public esteem. Truth
was no defense to the charge of libel. Indeed, truth made the
libel worse, because it exacerbated the scandal.

At the trial of a seditious libel the jury decided only the
fact of publication — i.e., whether the defendant published
the remarks charged, and whether they carried the innuendo
alleged. The judge decided as a matter of law whether the
remarks were seditious—i.e., whether they were maliciously
intended and had a bad tendency.
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Falsehoods and scandals against the government should be
punished with becoming rigour.
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At the Pennsylvania ratifying convention of 1787 Wilson
had occasion, like his fellow Framers in other state ratifying
conventions, to deny an Anti—Federalist accusation that the
failure to guarantee freedom of the press meant that oppression
of opinion was constitutionally possible.
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I presume it was not in the view of the honorable gentleman to
say that there is no such thing as libel, or that the writers of such
ought not to be punished. The idea of the liberty of the press
is not carried so far as this in any country — what is meant
by liberty of the press is that there should be no antecedent
restraint upon it; but that every author is responsible when
he attacks the security or welfare of the government, or the
safety, character and property of the individual.
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Did the Framers of the First Amendment intend ‘to wipe out
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Where blasphemous, immoral, treasonable, schismatical,
seditious, or scandalous libels are punished by the English
law... the liberty of the press, properly understood, is by no
means infringed or violated. The liberty of the press is indeed
essential to the nature of a free state; but this consists in
laying no previous restraints upon publications, and not in
freedom from censure for criminal matter when published.
Every freeman has an undoubted right to lay what sentiments
he pleases before the public: to forbid this is to destroy the
freedom of the press: but if he publishes what is improper,
mischievous, or illegal, he must take the consequences of
his own temerity*.
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“Blackstone’s Commentaries maintained that seditious libel
was entirely consistent with freedom of the press”.
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the freedom of the press is one of the greatest bulwarks of
liberty and can never be restrained.
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We admit that in many places and in ordinary times the
defendants in saying all that was said in the circular would
have been within their constitutional. But the character
of every act depends upon the circumstances in which it is
done... The most stringent protection of free speech would not
protect a man in falsely shouting fire in a theater and causing
a panic. It does not even protect a man from an injunction
against uttering words that have all the effects of force... The
question in every case is whether the words used are used in
such circumstances and are of such a nature as to create a clear

2006 2°2X ,34 ‘On WP

the common law of sedition, and make further prosecutions
for criticism of the government, without any incitement to
law—breaking, forever impossible in the United States of
America’? The immediate history of the drafting and adoption
of the First Amendment’s freedom of speech and press clause
does not suggest an intent to institute broad reform.
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Schroeder was the most vitriolic in his criticism of judicial
decisions. ‘Judicial history’, he concluded, ‘abundantly shows
that courts have destroyed and evaded the constitutional
guarantee of freedom of speech and of the press’ by
‘dogmatically’ creating ‘new exceptions and limitations,
which are not represented by a single word in the constitution
itself’. Judges, in Schroeder’s opinion, had suffered from ‘an
epidemic of respectable hysteria’ that ‘incapacitate[d] them
for critical thinking’, as demonstrated by their reliance on
‘stupid’ and ‘meaning—less epithets’ such as ‘licentiousness’.
When judges complained that free speech could not be defined,
they undertook ‘authoritatively to make their own intellectual
bankruptcy the limit of the intellectual evolution of the race’.
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and present danger that they will bring about the substantive
evils that Congress has a right to prevent. When a nation is
at war many things that might be said in time of peace are
such a hindrance to its effort that their utterance will not be
endured so long as men fight and no Court regards them as
being protected by any constitutional right.
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Fear of serious injury cannot alone justify suppression of free
speech and assembly... there must be reasonable ground to
believe that the danger apprehended is imminent. There must
be reasonable ground to believe that the evil to be prevented
is a serious one... In order to support a finding of clear and
present danger it must be shown either that immediate serious
violence was to be expected or was advocated, or that the past
conduct furnished reason to believe that such advocacy was
then contemplated.

Those who won our independence by revolution were not
cowards. They did not fear political change. They did not exalt
order at the cost of liberty. To courageous, self—reliant men,
with confidence in the power of free and fearless reasoning
applied through the processes of popular government, no
danger flowing from speech can be deemed clear and present,
unless the incidence of the evil apprehended is so imminent
that it may befall before there is opportunity for full
discussion. If there be time to expose through discussion the
fallacies, to avert the evil by the processes of education, the

remedy to be applied is more speech, not enforced silence.
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While the press must not overstep the bounds set, it is
incumbent on it to impart information and ideas on political
matters as in other areas of public interest. The freedom of
the press also affords one of the best means of discovering
and forming an opinion of the ideas and attitudes of political
leaders; and freedom of political debate ‘is at the very core
of the concept of a democratic society’ (Lingens, above,
paragraphs 41 and 42). As well as being important to the press,
the Court has held that the principles embodied in Article 10
are equally applicable to the administration of justice, ‘which
serves the interests of the community at large and requires the
co—operation of an enlightened public’ (Sunday Times v. U.K.
(1979) Series A, No. 30; 2 E.-H.R.R. 245, para. 65).
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Article Nineteen

Freedom of Opinion and Expression

1. Everyone shall have the right to hold opinions without
interference.

2. Everyone shall have the right to freedom of expression: this
right shall include the freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art, or
through any other media of his choice.

3. The exercise of the rights provided in paragraph 2 of this
article carries with it special duties and responsibilities.
It may therefore be subject to certain restrictions, but
these shall only be such as are provided by law and are
necessary:

(a) For respect of the rights or reputation of others;
(b) For protection of national security or of public order
(ordre public), or of public health and morals.



.Univ. Press) (Legacy of Suppression)

Commentaries on the Laws of England (London 1765-69) book 4 chap.
1L, 151-152.

David Rabban, 90 Yale L.J. 514 (1981).

Debs N9 ;(Frohwerk (249 U.S. 204 (1919 nw1d a3 181 .U.S. 47 249
2 WK ,(Abrams (250 U.S. 616 (1919 nwd ;((249 U.S. 211 (1919
12°0 ,VOWAN N°2 NYTY AR KDY INRA 20T DI ATR0 DRk 1900
Gitlow (268 U.S. 652 (1925). nw191 ,(Imminent) >7>°1

Brandenburg v. Ohio 395 U.S. 444 (1969).

.871 "1 7"D 071071 W '3 "y YP” 73/53 7

1337 (3)2% 779 ,9/77 1771 281 (2)R? 7D ,723/74 R"Y

Sunday Times v. U.K. (1979), Series A. No. 30; 2 EH.R.R. 245. .

7
.8
9
10

2006 2°2X ,34 On WP

,NOWnAN NP12°% MI37°YA 12320 3120 NNpInT AnTan avp

©2pNN oK 7RI 22XV NIND 2IWHT,PIXR IR 0170 Y1Inb 072

A0 NA°Y 3231720 722 71°7° ,TI0°0 N1™MDT DR NLADRT AP0 7°NY2
10737 WO NIPY W AN prm

nmayn

A.B.F.Res.J. 521. 1977 .1

Harvard Univ. Press. (1967) .2

Chafee, Free Speech in the United States Cambridge Mass. 1948, p. 17 .3
Leonard Levy, “Emergence of a Free Press” (1985) (Oxford >127 71 21

12



